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EDITORIAL NOTE. 


Ouk space is almost wholly taken up this month by reports of charges 
to grand juries and by opinions that are of great public interest. People 
venerally are mterested in what our Federal and State Judges have to say 
as to the operation of the Eighteenth Amendment to the United States 
Constitution, and of the Volstead Act, as coming into conflict with State 
license laws. We understand that Chief Justice Gummere and other 
Justices of the Supreme Court in opening the various county courts have 
followed alone the same dines as in the charges to grand juries published 
in this issue, but we have not the text of their opmuons so given. Then, 
not only a State-wide but a Nation-wide interest is sure to be manifested 
in the lengthy “conclusions” of Viee-Chancellor Backes in the celebrated 
Lehigh Structural Steel Co. case, relating to sympathetic strikes. We of 
New Jersey have, just now, a special interest in the enforcement of our 
State laws and the Nation’s laws, both which are being brought into dis- 
repute, and we have an equal interest with other States in getting down 
to the fundamental question of whether employes can prevent other 
employes from earning a livelihood on equal terms. “These matters cannot 
be settled too soon and must be settled right. Another subject occupying 
much space is the full report of the Utility Board on the imerease in rail- 
road rates, a matter of concern to everyone 


GRAND JURY CHARGES ON THE PROHIBITION AMENDMENT AND 
THE VOLSTEAD ACT. 


CHARGES BY JUDGE RELLsTAB IN U.S. Distrier Courr anp By JUSTICE 
SWAYZE IN JERSEY City, AND JUSTICE TRENCHARD AT SOMERVILLE. 
The important charge to the Federal grand jury at Trenton by Judge 

Rellstab at the opening of the U.S. District Court in September, on the 

Volstead Act and the Eighteenth Amendment to the United States Con- 

titution follows. Also one by Mr. Justice Swayze in the Hudson Over 

and Terminer, and another by Mr. Justice Trenchard. 
JUDGE RELLSTAB’S CHARGE. 
After the usual opening as to the duty of grand juries, necessity of 
secrecy, etc., Judge Rellstab said: 
“Your summons to perform this important judicial duty comes at a 
critical time. The indications are numerous, entirely too numerous, that 
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in our midst are persons and agencies at work that, if not checked, will 
work great harm to the well-bemg of our people and undermine § their 
confidence in their agencies to protect the virtuous and law-abiding, and 
to suppress erime and punish the criminal. 

“Offenders against our laws must be brought to the bar of justice. 
To discover and run these to earth and to destroy their power and influ- 
ence is a duty always owing, but especially emphasized by the very bold- 
ness and flagrancy with which a part of the supreme law of the land i 
being violated, and these offenders, so far as found in our midst, are to 
be presented by you as promptly as the evidence will warrant your finding 
indictments. Doing so will work the double purpose of bringing them 
within the range of the lash prepared tor such, and also tend to deter 
others hke minded trom following their criminal instincts. 

“To enable you to discharge properly your duties in this respect grea! 
powers are yours. No matter within the eriminal jurisdiction of the 
Court is beyond your scrutiny, and no man, whatever his standing in the 
community, is exempt trom the Court’s compulsory process, or excused 
from answering proper questions propounded by you, and no promised 
immunity by a government department or official can stay your right to 
institute investigations and make presentments. Within your sphere you 
are supreme. 

“Such a power obviously carries with it great responsibility. You 
will, therefore, weigh well the evidence which may be brought before you. 
Do not allow anyone to be presented unless there is sufficient legal evi- 
dence to justify an indictment, and, on the other hand, be not slow in 
presenting those against whom there is such evidence. 

“On the 29th of January, 1g19, the Kighteenth Amendment to thi 
United States Constitution, popularly known as the Prohibition Amend 
ment, was officially declared to have been ratified by the requisite num 
ber of the States, and that it had become a part of the organic law of the 
nation. This .\mendment went into effect on the 29th of January, 1920, 
Qn that date those portions of the Act of Congress known as the National 
Prohibition Act, which relate to the enforcement of the Amendment, also 
went into etfect, and from that time this Amendment and this Act have 
tof the supreme law of the land. 

“this Amendment prohibits absolutely the manufacture and_ trat! 
in intoxicating liquors tor beverage purposes, and takes away from tlic 
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several States the exclusive control which they previously possessed over 
such business within their respective borders. As was to be expected, t! 
attempt to take away from the States their control over such a subje: 
excited considerable opposition, but what was not legislatively anticipated 
was that this bageee raid continue after the Amendment had = becu 
constitutionally adopted, and especially after it and the statute to enforce 
it had been judici lly declared vahd by the highest Court of the mation 
“To change the United States Constitution or a statute enacted by 
Congress is a political right which belongs to the citizens acting by their 
representatives through constitutional methods, and with efforts directed 
to such end we, as the law enforcing agency, have no concern. But to 
disobey a part of the organic law or legislation enacted to enforce it, or to 
engender opposition to such enforcement while they remain unrepealed, 
the right of no man, and to do so stamps both violator and opposer a 
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moral outlaw and calls for judicial declaration that he is so legally; and 
with that we are vitally concerned. 

“The right to bring such outlaw to the bar of justice does not rest 
solely with the Federal Government. Under Section 2 4 this Amend- 


ment the States are given ‘concurrent power to enforce’ it ‘by appropri- 
ate legislation.” In dealing with this grant of con neil power, this 
Court, in the Feigenspan case, decided on March 9, tg20, said: “The 


administrative machinery of the several States is well adapted for imme- 
diate and efficient use, and the co-operation by the States and Congress 
would be of great value to the Federal authorities who, under the 
national Prohibition Act, are required initially to carry out its provisions.’ 

“Tf any one had been inclined to dispute the accuracy or pert- 
inentey of such statement when made, he would hardly attempt it now, in 
the presence of the wholesale violations of the national Prohibition Act 
that have taken place in this district since that utterance, and which could 
not have reached the magnitude which they have except for the general 
failure of the local authorities in the more populous sections of the State 
to aid in the enforcement of it. The neglect of the State’s local author- 
ities charged with the enforcement of law to fully co-operate with the 
efforts of the Federal Government to enforce this Amendment is proving 
a serious handicap in the present juncture to secure a proper enforcement 
of this Aet. It was not drafted with the idea that in any of the States 
there would be found such a general indifference to its enforcement by 
its local authorities as is the case in certain populous communities. Least 
of all, if L, as a born and bred Jerseyman may be pardoned for saying so, 
that it dee he jog im our State, heretofore conspicuous for its mex- 
orable resistance to lawlessness and the consciousness of its executives 
that to tolerate sean violation of one law would tend to the under- 
mining of the authority of all law. 

“Neither was the Act drawn with the idea that it had to provide the 
entire machinery for its enforcement, and to man it with a ome lent num- 
ber to cover a whole State, to act independently of and, if necessary, in 
spite of the local authorities. Consequently, no adequate si were 
made to cover such contingencies, with the result that, so far as this State 
is concerned, the men employed by the Kederal Government, whether as 
Investigators or enforcement agents, are not sufficient in number to prop- 
erly cover a single one of the more populous counties. 

“With such handicaps — inadequate Federal machinery because of in- 
sufficient: appropriation to properly police an entire State, and lack of 
co-operation by those in such States charged with the suppression of 
lawlessness i 1s no wonder that violations are becoming more numerous 
and flagrant. Unless this ean be cheeked and the violators of this law can 
be brought to the bar of justice, the contempt which these violators of 
this Federal law are defiantly showing will spread to a contempt for all 
law, Federal and State; and that elass of our residents who, more or 
less frequently for one cause or another, live on the borderland where 
virtue meets vice, will be drawn into the whirlpool of the latter and 
become the culture of more aggravated problems in sociology, which will 
have to be solved by the very conservators of the peace who now decline 
to aid in | sont oof this Federal law because it does not meet 
with thei 
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“Article Vil of the United States Constitution provides: ‘This Con- t« 
stitution, and the laws of the United States which shall be made in pur- S 
suance thereot, and all treaties made, or which shall be made, under the tl 
authority of the United States, shall be the supreme law of the land, ti 
and the Judges im every State shall be bound thereby, anything in the t] 
Constitution or laws of any State to the contrary notwithstanding.” ‘The t! 
National Prohibition Act is a part of this supreme law, and the Judges 
of the State may be relied on to declare, with no uncertain sound, that st 
tis binding upon all. But the judicial department of the State 1s con- ol 
siderably hampered in enforcing obedience to this Act by the lack of State “a 
legislation specitically enacted to co-operate in the enforcement of this th 
Federal law th 
“Phe Prohibtion Amendment superseded all State legislation that was () 
incomsistent with its provisions. The etfeet of the national Prohibition ) eV 
\et isthe same. Hlowever, all of the State laws not inconsistent are still At 
Pore of 
‘The State laws which prohibit the unlicensed commerce in alcoholic 
liquors, and all other of its laws which are not inconsistent with the al: 
ighteenth Amendment and the national Prohibition Act, are still in ex to 
istence : and although these are now but fragments and require additional an 
State legislation to make them etfeetive aids im suppressing the lawles St 
Ness that is rampant im some parts of the State, the rigorous entorcement ve 
ft what remains of the local statute, and particularly the law against dis- cr 
lerly houses, in this juncture would greatly aid im carrying out the sp 
m Amendment and the Congressional statute enacted for its tic 
‘However, both Courts— State and Federal—need additional legisla- col 
! bring about a more etfective suppression of this form of lawless- 37 
ess. But handicapped as are the judiciary departments of both State and sp 
Is respect, and no matter how much we may regret the lack otf an 
Hest « peration by the local authorities and administrative officers, spl 
ny reason for the failure of the Kederal government to use to thi 
such facilities as are at its command to indict and punish the vio- mu 
t ich no 
\s before stated, you are an important part of the law-enforeing Wo 
and your hearty and intelligent co-operation 1; pu 
y s¢ bold and constantly increasing numbers of violator: of 
I nd to stem this rising tide of lawlessness before it of 
reing machinery of both State and nation. Undoubt- Wo 
t and efficient attention to all the matters which det 
1] | before vou by the United States Attorney's office and tl ne 
ther branches of the executive department who, in the performance otf 
shall have ascertained matters to be made the subject of your mia 
for 
. gen en, probably more than that will be necessary. How tw 
re will depend, of course, on what matters are thus brough: eng 
il] your notice. Coming, as you do, from different parts of the EX¢ 
district, you may be personally aware of violations of this law, or of mat- of 
ters which suggest such violations, and which have not come to the notic: not 
f these officers, or which they do not think should be brought to your mo 
attention. In such circumstances it is your privilege and may be your duty one 
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to bring such matters to the attention of your fellows or of the United 
States Attorney, that a full investigation of such suggested violations of 
the law may be brought about; or you may initiate an independent inves- 
tigation and call upon such officers to aid you in uncovering criminality in 
this district, that you may indict or present all who have violated any of 
the Federal laws. 

“Again, in consideration of specific instances of violations of the 
statute, you may uncover the trail which indicates companion offenses 
or even conspiracies. lor, remember, gentlemen, that the history of the 
administration of the criminal law has established beyond a peradventure 
that as between a specific offense and the conspiracy to commit an offense 
the latter is the more menacing to the integrity and welfare of the people. 
Oceasional offenses proceeding solely from: isolated minds, no matter how 
evil, while always inimical to the welfare of the body politic, in’ their 
lasting effects are incomparable with those which flow from a concert 
of minds to commit erime. 

“From the reports that have come through lederal channels, and 
also through the public press and other organs of publicity, it is impossible 
to account for the larger and more heimous of violations of this \et upon 
any other idea than that there are men working in combination in this 
State to violate it and to prevent detection, and, failing in that, to pre- 
vent indictment. Therefore, to merely indict those guilty of the specific 
crime and not seck out the persons guilty of the conspiracy of which the 
specific crime is but an outgrowth, would be a travesty on the administra- 
tion of justice. 

“A criminal conspiracy is a combination of two or more persons, by 
concerted action, to accomplish a criminal or unlawful purpose. Section 
37 of the Federal Penal Code declares that ‘if two or more persons con- 
spire...) to commit any offense against the United States, oe 
and one or more of such parties do any act to effect the object of the con- 
spiracy, cach of the parties to such conspiracy’ is guilty of crime. 

“Now, gentlemen, note that the confeder: cy the combination of 
minds to commit the offense—is the gist of the criminality that we are 
now considering. Such a conspiracy may exist without the passing of any 
words. The human mind has many ways of conveying its thought and 
purpose to others, and also its agreement to co-operate in’ furtherance 
of a purpose formed by another. An expression of the eye, a movement 
of the head, sometimes conveys as distinct a meaning as the most apt 
words. ‘There is a class of persons which, having the same criminal ten- 
dencies and purposes, because of their previous associations in crime, 
need but litthe communication to bring about a joint criminal enterprise. 

“Tam not now, gentlemen, dealing with the degree of evidence that 
may be required to prove a conspiracy, but to illustrate how it may be 
formed. When such a concerted action is determined upon between 
two or more persons, it is not necessary that all should actually thereafter 
engage init. Tf but one of them, for the purpose of carrying out the 
execution of such criminal purposes, does an act which is in furtherance 
of the conspiracy, even though, by reason of other circumstances, it may 
not actually be carried out, they are all guilty of conspiracy. Krom the 
moment they have reached a common understanding and purpose, every 
one who has participated in that understanding, unless he takes timely 
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affirmative steps to repudiate it, is guilty of the conspiracy, if one of the 
number does an act m turtheranee of at. 

“Now, with this understanding of what that erme is, bo say to you, 
that atter more than twenty tour vears’ expertence on the Bench, durin, 
more than tour tiths of whieh | have had to do with the administration 
ot the ermumal laws tor mine vears the State laws, and the last eleven 
vears the Federal laws as | see the outeroppings of the criminal minds 
moour nudst, as retlected im the violations of this national Prohibition 
Veto many ot these violations can be accounted for only on the mea that a 
cotspiracy ts at work to violate the Act. 

“Lhe evil consequences ot such concerted action require am earnest 
etfort to bring all the participants to the bar of justice, unless we are 
prepared to say that on this subject the criminals are our masters. ‘The 
mordinate gatms that can be made and are bemg made by the violators 
ot this Jaw have made them bold in their operations, and evidence ts not 
wanting that amedreates that hundreds of thousands of dollars — some say 


even mutlions have been made in this district by these criminals sinee the 


Prohibition Amendment went imto ettect 

“Some ot this ill-gotten gain seemingly is being used to make viola 
tions caster and detection more dithieult, to dissuade officials charged 
with the duty of detection and enforcement to shun their duty, to shadow 
t those who cannot be thus debauched that notice of ther 





presence and intended raids may be given to violators, that the evidence 
en on may be suppressed; and failing in that, that persons 
supposed intluence with the enforcing authorities may be secured 
“We offer no excuse for any official who may be guilty of aiding the 
erinunal, obstructing the administration of justice, or of malfeasance otf 
kind. lt the evidence warrants it, indict him. But let us not over- 


nals many of whom are much worse—-he who ts mak 
Ins In executing a criminal enterprise, and who furthe: 
his criminal purpose in debauching the weakling who never should have 

sition Where the temptations to wrongdoing are great. 

y conspiracies to violate Federal laws are not new 
the admunistrators of the Federal criminal laws. It is usually found on 
larger scale in the case of counterfeiting. Before the war the workings 
lanifested in the violations of the oleomargarine 


I sucn a system were n 
vs; during the war and since, in the stealings from the transportation 
tes; but in none of these instances has the possible gain to 


rye as is now afforded in the seemingly more eas! 


violations of the national Prohibition laws. And in none of the other 
Cases. except possibly in the stealings from transportation companies, has 


ectiot f this State to the commission of crime as is shown by them 11 
the case of the violations now brought to your attention. 
ur grappling hooks and produce the crooks who 


/ 
, 
‘ 


engaged in this nefarious work! Remember, also, that it makes no dit- 
ference as to the guilt of the participants in this crime, whether they 
actually traffick in intoxicating liquors, or whether they aid or abet the 
actual trathicker 


“Section 232 of the Federal Code declares that ‘Whoever directly 
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commits any act constituting an offense defined in any law of the United 
States, or aids, abets, counsels, commands, induces, or procures its com- 
mission, is a primcipal’ The words ‘aids? and ‘abets? include accessories 
after as well as before the faet. This section, as you will note, also 
embraces those who counsel, and it embraces all persons who this coun- 
sel, no matter what them standing or profession. 

“The whole world is ina state of unrest and agitation. Many of the 
civil, political and religious rights which mankind has only secured by 
much sacrifice, and which until but recently were supposed to be impreg- 
nable, are under the assault of Tawlessness im one form) and another. 
Many solutions are offered, most of whieh are but mostrums. But, 
gentlemen, the ahs, of the body politic can only be solved by prompt, 
unhesitating, unswerving obedience to law. 

“Ina republic, such as ours, where the people, through represen- 
tatives chosen by themselves, make and chanve the liws, obedience to the 
will of the people expressed in the manner provided by the Constitution 
is absolutely essential if constitutional form: of government is to endure. 
If this expressed will erystallized into statute law as wrong, the quickest 
as well as the only safe way to bring about its repeal or modifieat 
to strictly enforce it. All other ways are revolutionary and destructive 

“The duty of the hour, therefore, is to honestly and impartially en- 
force the national Prohibition Act; and upon us, at this juncture, ts 
cast the duty, so faras is possible, to bring to the bar every violator of this 
law, both small and great. The handicaps that [ have referred to may 
prevent your domy all that is desired, but if all is done in that direction 
that may now be done, a great step will have been taken and the good 
citizens of the State will be heartened to insist that their representatives 
in authority local, State and national—shall fully co-operate with every 
effort to Suppress this particular form of lawlessne 


cir 
Moti, Is 


“The law-abiding have but one answer to make to the challenge of 
the lawless. [It is that all laws, while they sti and unrepealed, shall be rh m- 
estly and faithfully enforeed. The spirit of lawlessness which has been 


revealed by this Eighteenth Amendment is not new. It existed item 
but was expressed in a different form. ‘The larger number of the vio- 
lators of this law are those who, as licensed sellers of alcoholic liquors 
under the laws of the State, through their violations of such laws brought 
their business into disrepute and contributed to its being made a national 
outlaw. These, and their kind, and their backers and sharers in the 
spoils, are the backbone of the systematic violations to which I have 
referred. Break this vertebrate and this lawlessness will vanish. Permit 
it to continue and it becomes the nucleus for a general break-down in 
morale, with anarchy close at hand. 

Gentlemen, in leaving this subject, it should be kept in mind that 
the key-note of this call today is not merely the suppression of the illegal 
trafhe in liquor; it is the sup pression of lawlessness; that such suppres- 
sion carries with it the suppression of such traffic is but the necessary 
consequence of suppressing lawlessness. No other form of lawless- 
ness yet experienced has shown such virulence or possesses such potential 
harm to the body politic. lawlessness begets lawlessness. | ermit this 
and you encourage other forms, and the end is anarchy. 

“Democracy has safely passed one onslaught upon its life. It is now 
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confronted with another. ‘The other was from without; the present is 
trom within. We have reached the parting of the ways, and our way 1 
plain. tt is to suppress lawlessness, no matter what its form oor what tt 


Costs 


JUSTICE SWAYZE'S CILARGE. 
ras the portion of Justice Swayze's charge to the Plhud 
son grand jurv which relates to this subject 

“The adoption of the Eighteenth Amendment to the Vederal Const 
tution raises perplexing questions as to which there is not uniformity ot 


| he roll WITT 


option. Some pomts scem clearly established. OF these | wall speak 

“The prohibition in the Amendment ‘is operative throughout the en | 
tire territorial limits of the United States, binds all legislative bodte 
Courts, puble otticers and individuals within those tints, and of its own 
force invalidates everv legislative Aet whether by Coneress, by a Stat 
Legislature, or by a Verritorial Assembly which authorizes or sanction 


What the section prohibits”  Vhe result is that all of our licenstne Acts, 
the Beer Act of i872 and the Werts Act of P88. are invalidated, and 
‘s thereby denounced cease to exist. lhe Nets con 
stituting those crimes mav also constitute other erimes, but no imdictment 


my 

+ 
/ 
/ 
r 





should be found for erimes created wholly by licensing \cts. | Licensing 
} } | 





\cts ised on a public policy absolutely abolished by the Eighteenth 
\1 t 
does not necessarily prevent an indictment for the illegal 
sale of laut Phe sixtyv-sixnth section of the Crimes \et makes it unlaw 
at) license to sell vinous, spirituous and malt liquors, except for 
ss 1 sure than one quart his crime remains a ern 
he Eighteenth .\mendment Bat im must be shown th 
sold = not compounded or intended to be used as medien 
I see no reason why vou should not find an indictment if vou find tl 
these provisions of our State law have been violated. The fact that 1! 
sat \cts uld be a crime under the Volstead Act does not depri 
Tt tal f quri scict (our Courts have recently sustamed na convictio 
TS ¢ t! count for sedition \Ithough that was primar 
¢ st the federal Government, it was held that it was also 
g he State government. But while the facts constituting 
not the State law is a different thing fro: 4 
ntities from one quart to five gallons v 
: ~ except as made so by the Werts ct 
1X t Act being invalidated, no indictment can be sustained for t! 
ties greater than one quart. 
wh the mere sale of liquor in quantities more than o1 
art not made legal, it is probable that as the business is conducted 
legal even under our State law and since the adoption of tl 
licensing laws were in force, the Court of [1 
rot id The selling of intoxicating quors 1s net criminal per 


; le so by statute when the sale is unlicensed or when the sale 4 
urs on Sunday, and not always then, nor does it in the eye of the Stat 
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mvolve moral turpitude, whatever opinion we, as imdividuals, may enter- 
tain upon the subject, for the State grants permission to selected person- 
to mutke such thes, and collects revenue tor the PCTMASSIOn, and the idea 
that the State for motives of gain is walling to become a party to an act 
which, ints judgment, involves moral turpitude, cannot be tolerated for 
ao moment. And yet it is settled in this State that a house in which 
unlawful sales of liquor are habitually made as a mutsance and he who 
niintains mis guilty of keepme a disorderly house.’ 

“In the case in which that language is used the convietion for keeping 
a disorderly house was sustaimed becatice the practice of usury was habit- 


1 ry ! 


ually carricd on. It is settled, therefore, that where unlawful practices 


are habitually carried on the place becomes a disorderly house at common 
leis Itmakes no difference inomy judgement whether the unlawful char- 
acter of the acts arises out of State law or national law: if the acts are 


unlawful, the place im which they are habitually done 1s a disorderly hou 


Where a disorderly house, however, consists solely in the sale of liquor, 
the imedictment under the statutes of this State must be im rorm for the 
eof intoxicating liquor contrary to law. Tf, thereiore, the sale of liquor 
moquantities greater than one quart is habituall, carried on there -hould be 
nn oindictment, for the act a unlawful evervwhere within the bound 
of the United States by virtue of the lighteenth o\mendment 
“The sale of liquor on Sunday or on Ilection Day between 6 ..\. M 
and 7 PL Mois aerme, regardless of licensing .\ets, and there tore 
acrime since the adoption of the aghteenth \mendment. bor su ales 


an midietiment Should be tound 

“The sale of liquor to minors under eighteen years of age was miad 
acrime by our statute when sale was by a person having license 
vinous, spirtiuous, malt or brewed liquors. Or course this crime no longer 
exists because no one can have license to sell spirituous, vinous, malt or 
brewed liquors and so cannot violate this statute.” 


JUSTICE TRENCHARD'S CHARGE 


The following isa charge on the same subject Is Mr. Justice Trench- 
ard to the Somerset County grand jury on Sept. 21: 


“At the request of the Prosecutor of the Pleas, we direct vour atten- 
tion to the enforcement of the laws of this State concerning the <al 3 
intoxicating hquors as modified and controlled by the Eighteenth \mend- 
ment of the Federal Constitution, and the Act ot Conyre-- 
known as the *‘Volstead Act.’ 

“By that Amendment the sale or transportation of intoxicating liquors 
for beverage purposes Is prohibited and ( Ongeress and the several States 
are given concurrent power to enforce the prohibition, 

“And the Supreme Court of the United States has decid: 
under this Amendment, Congress has the power to enforce it: that any 
inconsistent State legislation must give way to it; that when Congress 
limited the alcoholic contents of beverages it was supreme, and that any 
State legislation fixing the alcoholic contents in excess of that preseribed 
by Congress was of no avail. 

“The Kighteenth Amendment is, theretore, the supreme law of the 
land and supercedes all State legislation inconsistent therewith 
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“But State laws torbidding what the Amendment forbids are not 
set aside, and State Liws which tend to the enforcement of the Amend- 
ment are not abolished. 

‘It follows that the Amendment and the Volstead Act do not deprive 
the State otf the power to enforce such of its statutes as tend to the 
entorcement of the Amendment. As we have seen, the power of enforce- 
ment i net exclusively vested m oor cast upon the Federal Courts, and 
since so much of our statutes as forbid the sale of intoxicating liquors for 
beverage purposes, so far as they tend to the enforcement of the Amend- 
ment, are not abrogated, itis the duty of the State’s officers charged with 
the prosecution ot criminal ottenders to submit to the grand jury the evi 
dence agamst these whe have sold intoxicating liquors as beverages. And 

is the duty of the grand jury to present indictments whenever they 
lave prima tacie evidence of guilt. 

“And this also im respeet to a sale made atter the Amendment took 
effect regardless of whether or not the seller had a license to sell liquors 


granted betore the Amendment, and the Federal legislation looking to 
Its enforcement, went inte effect. A license to sell granted before the 
\mendment went into etfect does not protect one selling after the Amend- 
ment became operative. The license is by implication limited to legal 
sales, and when the Amendment went into effeet, it operated to forbid 
sales under 

“Such effect. 1s the advice already oy en to the Prosecutor of the 
Pleas by Justice Parker (who presides in this Circuit, but 1s now tem- 


bsent) and upon which the Prosecutor has acted, and we repeat 
It vou have evidence of any such sales, it is your duty to indict the 


to what we have said we eall your attention to the 
’ 


ur State law anv place where illegal practices are habit 
isa disorderly house and the persons responsible therefor 


repeated sales of intoxicating liquors for beverage 


ses contrary to the Eighteenth Amendment are illegal practices and 
Pore comstitute a disorderly house and evidence thereof will justify 
his jurisdiction 
ling with these matters you should, of course, follow the 
nstructions of the Court. for if we are in error, that can be corrected: 


-e to act upon evidence, there is no way in which your 


tT T T t 
neither the grand jury nor the Court are 
ropriety of the Constitutional Amendment, nor of 
reon. It is the law of the land and it is our 
Section 27n of the Bankruptey Act requiring the claims to be proven 
r dees not have the effect of denying the right of the cred1- 
tor t rein a composition offered by the bankrupt under section 12 of 
he Bankrupt Yer. and therefore, though the creditor fails to prove his 
! -pecitied by section 537n of the Bankruptcy Act he 


thereby deprived of his right to participate in a composition fund. 
Matter of Englander’s Inc., Bankrupt, 45 Am. B. R. 508. 
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LEHIGH STRUCTURAL STEEL CO,, et al. v. ATLANTIC SMELTING & 
REFINING WORKS, et als. 


(Court of Chancery of N. J, Aur. 15, 1920). 


Conspiracy to Prevent Performance of Building Contract—Sympathetic Strike and 
Closed Slop—Injunction 


Between Lehigh Structural Steel Company and Donnell-Zane Com 
pany, Inc., Complaimants, and Atlantic Smelting & Refining Works, et als., 
Defendants. Om bill, ete. 

Mr. Merritt Lane for Complaimants. 

Mr. Wilham Harris and Mr. Jacob Siff for Atlantic Smelting & Ke- 
fining Works. 

Mr. John A. Matthews for Defendants ‘Tierney and Local No. 11 
International Brotherhood of Bridge and [ron Workers of America. 


CONCLUSIONS. 


BACKES, V. Co: This bill is to restrain a conspiracy to prevent the 
performance of a building contract, by means of a strike to compel a closed 
shop. 

The Lehigh Structural Steel Company contracted to fabricate and 
deliver to the Atlantic Smelting & Refining Works, f. 0. bo Allentown, Pa., 
the structural steel for a building at Brills, Newark, and also to erect it. 
The Lehigh Company sublet the erection to Donnell-Zane Company. The 
steel had been delivered and paid for, and Donnell-Zane had nearly com- 
pleted the work when its employes, erectors, struck by order of ‘Timothy 
Tierney, the business agent of Local No. 11, International Brotherhood of 
Bridge and Tron Workers of America, of which local, of Newark, they 
were members. Donnell-Zane then declared its intention of employing 
other available labor which, of course, was non-union, and was notitied 
by William [. Lehman, the architect of the building, and the sole repre- 
sentative and major domo of the Atlantic Company, that it would not 
be permitted to finish the job with other than union workmen, his stated 
reason being that there would be a general strike of the allied trades on 
the works if it were done otherwise. 

That that would have followed is common experience and was ad- 
mutted by Tierney; and that the strike was called, and the general strike 
would have been brought into play to force the Atlantic Company to 
breach its contract with the Lehigh Company if Donnell-Zane persisted 
in defying organized labor, as hereinafter related, is manifest, and is not 
controverted. Lehman offered to mediate, but Donnell-Zane, knowing 
that a settlement meant a compliance with the demands of the unions 
and a complete surrender to them, would have none of it, and went ahead 
vith non-union labor until stopped by an order of this Court on a bill tiled 
by the Atlantic Company, alleging that it had been agreed that the work 
was to be done by union men only. Upon the return of the order to show 
cause, the restraint was dissolved and the bill dismissed on the ground that 
the allegation was not sustained by the proofs, and because an agreement 
to restrict the labor to union men, in the circumstances, would not be en- 
forceable, as being in restraint of trade and against public. policy \n 
effort was then made to settle the matter on a money basis, but this coming 
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lehman, ter the A\thintie Company, served the follow ime 
Lehigh Structural Steel Company 
You ate hereby notitied to cease any further work un 
le bet we the undersigned and the Lehieh Structural Stee! 


rectrom ot all structural steel tor the retining plant bemy buat 
wened on Doremus Avenue, Newark, New. Jersey Ida 
to vou because vou iusist upon using non-union labor te 
d work Phe contract herem reterred to as the one vm 
qt wr n No “an vour letter of November PS. baie, 
hye rt d. wherem vou agree to do sar work tor the 
"Xi ic Smeltine A Retminge Works, [ine 
by Morris Birenbaum, bres 

s there notiled this bill reciting the toregomye baet 
( the was ordered to fore thea, aecaiist 

14 . on the closed shop plan, viz. to em 
brernev and Local Number ito adoeut and 
rT L plead in justification that the Building 

. \ " lh ot e Civ of New York (an associ 
reco ictors of New York), of which the 

: t which League the complainants are mem 
ac c the New York Building Trades © ouned! 

\ 1] v Is] nd (an association of all the trade 

: : Novemb 2oth last, to become etteetive 
7: for one vear, whereby the lemployvers 
: > toemploy only umion men im them variou 

ses New York and Long Island, and certan 
omplainants retused to submit t 

¢ ding in Fortv-tourth Street, Ne 
: thor, for which violation the building 

- strike was ordered by Robert |’ 

iy Trades Couneil, and put into executior 

N purpose of compelling Donnell 
: tking of the contract and their refusa’ 
: v claim, it was ultra vires the Employer 
r y Its members, restricting thet 

r r members of organized labor, becaus: 

ind, theretore, unlawful. At th 
show, further, that the contract 01 

r Building Trades Council was m 
hers of the Iron League until they gave 
e conclusion I have reached, present]; 
r pass upon that issue. 

r Tierney and the men who obeyed 
r I lied them to Donnell-Zane, and 
re factory and according to the union 

r a not a party to the New York cor 
é r [ © sense that all locals are benefitted 





tteiat 


federation. The me: 
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Ny were not under contract, and individually had the right to quit work a 
it pleased them, and as members of the federation it was their privilege 
to use the strike in sympathy with the endeavors of ther New York 


i brethren, and to advance the common cance of organized labor, pro 
el vided the motive that is, the object sought to be attamed was not an 
nf unlawful one. But the privilege to strike a net heense to strike. “Those 
" availing themselves of the privilege mast respond im damages tor the 
ly injury inflicted unless they can show just eanse or excuse. “The burden 
is on them. The lawfulness of the motive for the ympathetic strike 
‘), must, then, be sought i the New York situation 
ir Tierney and local Number of, in their anower, defend the closed 
shop in New York on the ground that the contract between the lenaiplos 
ers’ Association and the Balding Trades Council was “a legitimate, legal, 





honest contract entered into in due and Jeval manner, for the economy 





betterment of labor union members and for the more con d ther 
ough understanding between capital in this line of business.” “These ges 
r cralities are meanimeless. Tf at is meant that the contract was to secur 
«| to the unions a legitimate benefit and advantage im the field ot aber 
Iv proofs are pamtully absent, I have looked into the contract and find 
l nothing to explam the provisions therem for the closed shop excep 
r dubious foreword: “In order to secure continuity of employment 
uninterrupted production itis hereby agreed between the Praild 
i miplovers’ Association of the City of New York and the Pn 
Couneil of the State of New York representing and hi r 
{ cl for’: then tollow the reamve of thirty three lod ( 
. trades unions in the building line in New York and [ong 
which the Building Trades Counei) has jurisdiction, the | 
per week, a s¢ ale of wages and the closed hop clause. It ¢ 
a paragraph that the agreement applied to all work performs 
geovraphical limits of Greater New York and long Island, 
additional territory as is included in the provi 1093 of the ex: a 
agreements between the several trade Associations of Iemp! 
unions of their trades, 
The closed shop clause is negative in phras ’ I 
the light of the laws of the union, its dominating character 
The caption, “To secure continuity ot emplovt r 
production,” as explained by counsel for the u means : 
Before the contract was made the variou- Metr 
District struck for one reason or another ad lh... thus 4 
trades, sympathetically or of necessity, and putty 
To overcome this evil and disastrous consequences to the menoer- 
unions, the organization concluded to minimize their loss ot + 
wage by synchronizing their strikes. This was a perfectly proper s 
erving purpose, but [ fail to see how the closed shop prov:- 
contract, which, in effeet, precluded non-unt f ~ 3 
in their crafts in Greater New York and Long Island. serves 
that object. “The continuity of employment” could as tt] 
accomplished by binding the parties to a performance for the time sty 





lated. The closed shop feature obviously bears mo re 
the other and legitimate purposes of the contract, and it ts 


primary and ultimate thing organized labor sought wi 
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tion of labor in all lines of the building trade within the territory to which 
the contract apples. As to this there is no question, for the counsel of thi 
union trankly admuts the madictment, and asserts that the movement to 
bring about the closed shop, not only in New York but elsewhere through 
out the nation, ts within the law 
Phe principle of the closed shop, ae. the monopolization of the 
labor market, has tound no pudicial sponsor. In whatever form organized 
labor has asserted at, whether to the injury of employer, or to labor, o: 
to labor unions outside ot the told, the judietary of the country has 
rexporuded, unitormiyv, that atoas imuimiecal to the treedom of imdividual 
pursuit guaranteed by the tundamental law of the land, and contravenes 
public pohey. On the other hand, public policy favors free competition, 
and the Courts have been keen to recognize the right of organized labor 
te compete tor work and wave, and economne and social betterment, and 
y Use its weapon —the strike —to realize its lawtul aspirations; but none 
has gene to the length of sanctioning a strike for a closed shop, which 
has tor ats object the exclusion from work of workmen who are not mem 


CTs C OTreamization 

bhere is a wealth of literature and authority upon the subject) 1m 
England and = in peo? countrys Walker v. Cronin, 107 Miass. 555; 
Kevnolds v. Davis, 108 Mass. ase Snow lron Works v. Chadwick, 227 


Mass. 382; Erdman v. ane! hell, 207 Pa. 79; O'Brien v. People, 216 TI 
334: barnes & Co. v. Ch Ty yer ip hical Union, 232 Ill. 424; (Quinn 
them, 10] 5. [he cases are cited in these authorities and 


Jsom ov. Lewis, 208 Mass. 336, an injunction was granted re 


- g . ( { to foree the signing of a closed shop agree 
( < 
ister Was undoubtedly right in tinding that the purpose of the 
ts and the real object of the strike were not so much to obtain 
slight vantages referred to in the proposed agreement, as to 
=. | licting this injury upon them, to submit to an 
omplete monopoly of the labor market 
Dusiness, by toreing all laborers who wished to work t 
i by forcing all employer rs to agree not to employ Ia hee 
Ts. eXeept upon such terms as they could make with the combination that 


~ business. This has been held to go beyond 
tion. Conduet directly atfecting an em 
> detriment. by interference with his business, is not justifia 
t tas ota kind and tor a purpose that has a direct rela 
borers are trying to obtain. Strengthening th 
roution, to putat ina better condition to enforce its claims 
>that may atterwards artse with employers, is not enough 
he business of an emp Jloyer by inducing his em 


rs \ nneliv, 86 Conn. 641, the hat manufacturers of Dan 

iry. i Cement of a strike, entered into an agreement with the union- 
lv. The plaintitf lost his membership in_ the 

arged by his employer as a result of a threat by th 

ers te 1] trike if thi. were not done, according to the term- 

f the agreement. In a suit for damages against the union leaders the 





he 
cc 
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contract was relied upon in justification. In dealing with this feature of 
the defense, Chief aie Prentice said that all the authorities were, as 
far as he had observed, im complete accord in-hole ling “that, where the 
agreement is one which ar in an entire industry of any considerable 
proportions in a community, so that it operates generally im that com- 
munity to prevent or to seriously deter craftsmen from) working at their 
craft, or workingmen obtaining employment under favorable conditions 
without joming a union, it is contrary to public policy.” dle further said 
that 

“The reasons for this conclusion are as evident as they are conyvine- 
ing. “There is no more sacred right of citizenship than the right to pur- 
suc unmolested a lawful employment in a lawtul manner, [11 nothing 
more nor less than the sacred right of labor’ “The common law has long 
recognized as a part of the boasted liberty of the citizen, the right of 
every man to freely engage in such lawful business or occupation as he 
himself may choose, free from hindrance or obstruction by his tellow- 
men, saving such as may result from the exercise of equal or superior 
rights on their part... Monopolies of things of common use and need, 
whether created by governmental grant or by the acts of private persons 
or corporations, are odious, and their existence is contrary 10 public pol- 
icy. They were condemned by the common law of Iengland, and, although 
changing in their more common source, have remained under a lik 
demnation in that country and in this to this day. They are especially 
intolerable where they concern the basic resource of individual exi-tence, 
to wit, the capacity to labor. The whole theory of a tree government 
is opposed to them. Their beneficaries may enjoy the favors they bestow, 
and feel injured when deprived of them. But the interest of the public 
outweighs that of individuals, and the public at large can see nothing but 
danger in the monopoly of anything of which there is a common need, or 
which is a common resource of life.” 

In Curran v. Galen, 152 New York 33, the local organization ot the 
Knights of Labor had a contract with the Brewers of Roche-ter, that no 
employe should work longer than four weeks without joining the union, 
and if he failed in this, he was to be discharged. The plaintitt, an 
employe of one of the brewers, refused to join, and his discharge tollowed 
the demand made by the defendants (union leaders) ot the employe 
comply with the agreement. The contract was set up in justiticats 
was overruled. The Court, in a per curtam opinion, said: 

“Public policy and the interests of so iety favor the utmost tree- 


@ COM- 


dom in the citizen to pursue his lawful trade or calling, and it the purpose 
of an organization or combination of workingmen be to hamper. or 
restrict that freedom, and through contracts or arrangements with em- 
ployers to coerce other workingmen to become members of the organt- 
zation and to come under its rules and conditions under the penalty of t! 
loss of their position and of deprivation of employment, then that pur- 


pose seems clearly unlawful, and militates against the spirit of our gov- 
ernment and the nature of our institutions. The effectuation of such 
purpose would conflict with that principle of public poliey which 4 
hibits monopolies and exclusive privileges. It would tend to deprive the 
public of the services of men in useful employments and capactties.” 

In Berry v. Donovan, 188 Mass. 353, it was claimed by the untons 


) ‘ 
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that the closed shop was justifiable in law, on the theory of competition 
between organized labor and so-called capttal for as large a share as 
possible of the income from their combined efforts in the industrial tield 
In disposing of this contention, Chief Justice Knowlton said: 

“The gain which a labor union may expect to derive from inducing 
others to join it is not an improvement to be obtained directly in the 
conditions under which the men are working, but only added strength tor 
such contests with employers as may arise in the future. An object ot 
this kind is teo remote to be considered a benetit in business, such as to 
justify the infliction of intentional injury upen a third person for the 
purpose of obtaining it. [ft such an object were treated as legitimate, and 
allowed to be pursued to its complete accomplishment, every employe 
would be forced into membership in a union, and the unions, by a com- 
bination of these in different trades and occupations, would have com- 
plete and absolute control of all the industries of the country.  [mploy- 
ers would be forced to vield to ail their demands, or give wp business. 
The attainment of such an object in the struggle with employers would 
net be competition, but monopoly. A monopoly, controlling anything 
which the world must have, is fatal to prosperity and progress. In mat- 
ters of this kind the law does not tolerate mono oles. The attempt to force 
all laborers to combine in unions is against the policy of the law, because 
It aims at monopoly.” 

Vice-Chancellor Foster, recently, in) Baldwin) Lamber Conipany 
Loeal Number 560, International Brotherhood of Teamsters, ete., 10 
Atl. Rep. 147: 43 N. J. 0. J. rat. held that coercion, by means of a strike, 
to compel a closed shop in the employment of teamsters im the lumber 


trade, in a territory as large as Hudson County, was unlawful, as against 
public policy. The soundness of his conclusions is evidently convineme, 
to organized labor, tor it has dented itself an appeal. 

(orran Galen stands as the law of New York on the question 
of the « d op to obtain a monopoly of the labor market, although 
its wide sweep was eriticised in the later case of National Protective 
\esocietion v. Cummin imo N.Y. 315. See Jacob v. Cohen, 183 N 
Y. 207: McCord npson Starrett Co., 163 N.Y. Supp. 385; Auburn 
Draving Co Wardell, 165 N.Y. Supp. 409: Affd 227 N. Y., 1. 

In the cases relied upon by the defense, the poliev of the law towards 
the principle of the closed shop, announced by the forevoing authorities, 


is not in the least qualified. Upon an examination of these cases it wall be 
found that the unions convinced the Court that their motives were intrin 
sically self-protective, ina lawful wav, and not monovolistic of purpose. 


onal Protective Association v. Cummings, supra, was a strugel 
between rival unions. The majority of the Court were of the opinion that 
the motive of the defendant unto: as the securing of work for its owt 
members, and thoueh the means resorted to were ealeulated to mtimidat: 
the employers of the plaintiffs, they were justified on the ground of lawful 
competition, and that the injury to the plaintiffs in thus preventing them 
from workine or getting work was incidental: whereas the munority 
opinion held to the view that the defendants’ purpose was, through coerce- 
inv the emplover of the plaintiffs, by threats of a strike, to drive the 
plaintiffs’ union cut of business and altogether climinate them as com- 
petitors—a purpose which was as obvious as it was unlawful. ‘The 
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Court simply split on the question of fact as to what the true motive 
was. .\pparently there was no division of minds as to the Jaw upon either 
hypothe sis. 

The principle underlying this decision has been variously applied by 
the New York Courts. Park & Sons Co. v. National wee! \ssn., 
175 N. Y. 1; Wunch v. Shankland, 6g N. Y., Supp. 349; 179 N.Y. 545; 
Kissam v. U.S. Printing Assn., 19g N.Y. 76; Bossert v. ee. 221 N. 
Y. 342; Gill engraving Co. v. Doerr, 214 Fed. Rep. tii. In lerdman v. 
Mitchell, supra, there was a similar rivalry between two unions and an 
injunction issued. The Court adopted the view that the coercive meas- 
ures of the defendants’ union were intended to eliminate the plaintiffs’ 
union as a contender for work. 

Jacobs v. Cohen, supra, was a suit on a note given as security and to 
be applied as liquidated damages for breach of a contract which required 
the defendant to employ in his shop workmen affiliated with a union com- 
posed of his employés only—-a shop organization. A demurrer to an 
answer setting up that the contract was in restraint of trade and void on 
the ground of public policy was sustained. Judge Gray, who wrote the 
opinion in Curran v. Galen, distinguishes the two cases, thus: 

“It would seem as though an employer should be, unquestionably, 
free to enter into such a contract with his workmen for the conduet of the 
business without it being deemed obnoxious upon any ground of publie 
policy. [fait might operate to prevent some persons from being emploved 
by the firm, or, possibly, from remaining in the firm's employment, that 

but an incidental feature. Its restrictions were not of an oppressive 
nature, operating generally in the community to prevent such craftsmen 
from obtaining employment and from carning their livelihood. 
Their (workmen) combination is lawful, when it does not extend so far as 
to imfhet injury upon others, or to op press and crush them by exclud- 
ing them from all employme nt, unless gamed through joining labor organt- 
zations, or trade unions. This we have decided, and this the law of the 
State sanctions.” Citing Curran v. Galen. 

In National Fireprooting Co. v. Mason Builders’ Assn., 16g lederal 
259, the Mason Builders’ Assn. and the Bricklayers Unions of New 
York City entered into a working agreement prov iding, inter alia, that the 
Builders must include in their contracts the tireprooting, and that the 
stallation must not be sublet, and that the union men on the outside walis 
must be given the work of installing, under a penalty of strike for a breach. 
The complainant’s business was that of manutacturing and installing fire- 
proofing, and as it was not a builder it was shut out of installing its wares. 
The bill was tiled to declare the agreement void on the ground that it 
unlawfully interfered with the complainant’s business and property. The 
bill was dismissed, the Court holding that the contract merely favored 
the members of the unions, who did the more disagreeable outside work, 
by giving them the pleasanter inside jobs, and that as the objeet of the 
combination was to advance the interest of the members of the unions, 
and not to harm others, though harmful to the complainant’s business, 
it had no ground for complaint. 

In White Mountain Freezer Co. v. Murphy, ror Ath 357, the Mould- 
ers’ Union struck for a closed shop, and the bill sought a restraint. The 
Supreme Court was asked to rule on certain questions, as matters of law, 
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in advance of the trial. The Court refused to rule that a strike for a 
closed shop constituted a conspiracy as a matter of law, but held that it 
established a proma facie case of unlawtul interference, which may be jus- 
tined, and that justification was a question of fact, to be determined as a 
question of law only if upon the evidence reasonable men could come to 
but one conclusion. It also found itself unable to rule that competition 
Was a justification (citing Pickett v. Walsh, tg2 Mass. 572), since there 
Was no evidence of competition before the Court to sustain the claim 
National Fireprooting Ass‘n ov. Mason, it is argued, is dispositive 
of the complamants’ right to relief, if it is true, as is claimed, that they 
are not parties to the New York agreement. The difference between the 
two cases ts obvious. In the cited case, the plaintitf suffered injury in 
consequence of a lawful contract entered into between the unions and the 
builders to secure to the unions certain work in competition with the 
plamttt, while here the complamants are victims of a strike, because they 
refuse to be parties to, or comply with the terms of, an unlawful contract, 
Which excludes the employment of non-union men, for which there has not 
been shown legal cause or excuse. White Mountain Freezer Co. v. Mur- 


} 


phy. supra, clearly indicates the point of cleavage, that prima facte a 


strike for a closed shop is unlawful, but may be justitied by showing that 
It Was inaugurated to advance the material interests of the unions. 
Lhe conclusion upon the case as presented is, that the New York 


contract violates public policy, and that the sympathetic strike is without 
just cause or excuse, and is unlawful. 
ehman and the Atlantic Company say they were not parties to the 
sympathetic strike, and consequently not parties to the conspiracy of the 
unions. lhat they were it seems to me admits of no doubt. They were 
fixed in mind not to allow the work to be done by non-unionists, 
and to this end brought suit to restrain the complainants, and, when they 
failed, ordered the complainants off the job for no other reason than that 
they were going to complete it with the labor of the unannointed. Their 
excuse is that they teared the wrath of organized labor and were act- 
ing in self-defense. In other words, they breached their contract to averi 
a general strike of the trades unions on the work. 
Ti) is not a legal excuse for breaching the contract needs no 
| that it furnishes a legal excuse tor joining the oppres- 


sors of the complainants is even less defensible. Their protection lies 
in the law. not in the graces of those who transgress the law. 


? 


ir further contention that they were moved to their course by 
holl lependent of the motives of the unions; that they were 


{ lely by a desire to escape a labor squabble, and to have their 
beulding completed expeditiously, is irreconcilable with their activities and 
the means they used to accomplish the unlawful aims of the unions, in 
common with the unions, to make the sympathetic strike effective, viz., 
by preventing the complainants from employing non-union men. Their 
motive may not have been coextensive with that of the unions; they may 
have been wholly indifferent as to the success of the ultimate object of the 
sympathetic strike, but a common ground upon which they met the 
unions, a common motive that actuated them and made them co-conspir- 
ators, Was the enforcement of the closed shop at Brills. 


Lehman and the Atlantic Company ask upon what theory they can be 
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deemed co-conspirators, inasmuch as the proofs show the strike was called 
by the unions without their knowledge and without consultation or intima- 
tion?’ ‘The answer is, they joined the conspiracy later on, after the strike, 
when, out of fear of a general strike, they broke their contract to help it 
along. ‘This was decided in Alberthaw Const. Co. v. Cameron, 194 Mass. 
208, a case strikingly similar to the one at hand. “There the Christian 
Seience Church contracted with the Aberthaw Company for the construc- 
tion of an edifice in Boston. The labor unions insisted that the con- 
tractor discharge a non-union man. The contractor refused and the 
unions threatened a strike, whereupon the Church ordered the contrac- 
tor olf the job. The bill for an injunction to restrain interference with 
the performance of the contract set up that the purpose of the union was 
to force the contractor to employ union men exclusively, and that the 
Church, bowme to the will of the union, breached the contract. A 
demurrer to the bill assigned as causes that the plaintiff had an adequate 
remedy at law; that it was unjust and inequitable that the contractor and 
the unions should be allowed to fight out their differences on the Church 
premises, and that there was nothing alleged in the bill entitling the 
plamtiff to a remedy in equity. The demurrer was overruled, and on a 
reference to a master he found, iter alia, as tollows: 

“Talso find that the Christian Science Board of Directors, one of the 
defendants, broke the contract existing between said board and the plain- 
tiff, duced thereto solely through fear of ‘trouble, the meaning of which 
word as used in this case | have already defined. | rule as a matter of 
law that in such action said Board acted without any legal justification, 
Against the objection and exception of all the defendants | find as aninter- 
ence of fact from the facts already found, that the Christian Science Board 
ft Directors, together with the defendants District Council and Cameron, 
conspired together to compel the plaintiff to employ only union carpen- 
ters on said job. And I likewise further find that, in pursuance of such 
conspiracy, they caused a breach of the existing contract of employment 
between the plaintiff and the defendant Board without any just cause or 
lawful provocation.” 

On exceptions, the Supreme Court sustained the findings of con- 
spiracy, and held that the Church became a conspirator within the mean- 
ing of the law, when it breached its contract. “The Court said: 

“The plans of the other defendants (the unions and its business 
agent, Cameron), were well on foot when this detendant (the Church ) 
who had been informed of their object, intervened, and sought by its 
representations to persuade the plaintiff to avoid all future ditticulty, by 
discharging an employe who had not become obnoxious to the corpora- 
tion, except by reason of its pecuniary interest that there should be no 
unreasonable delay in the completion of its church... . It is plain 
that the interview (between representatives of the Church and the 
unions) with the accompanying proposals (that the contractor discharge 
the non-union workmen) was advisory only and not intended to reentorce 
or aid in the coercive measures adopted by the unions and their represen- 
tatives, or to form a part of the measures of active interference which 
the other defendants were taking to enforce their demand. The ruling 
that the proposals made at this conference did not make them co-con- 
spirators by participation therefore must be sustained. In the general 
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scheme of the conspiracy the breaking of the contract which subse- 
quently followed was an important element, and when taken in connee- 
tion with the action of the other bodies (the unions) of which the boar: 
had knowledge, the concluding finding that the defendants against whom 
the bill is prosecuted, ‘conspired together to compel the plaintitt to employ 
only umion carpenters,” and ‘that in pursuance of such conspiracy they 
caused a breach of the eXisting contract ot employment between the 
plaimtitt and the detendant board without any just cause or lawful provo- 
cation, was well warranted.” 

The Atlantic Company next takes the stand that the remedy of the 
complainant, Lehigh Company, is at law for damages, citing MeGann v. 
Labreeque, 10g Atl. 501. 

Phe general rule is that compensation in damages is the relief) for 
breach of a contract, and that the remedy is at law, and that the measure 
or damages is the immediate loss, the incidental losses, which are often 
the heavier, being regarded as too remote to bring into the calculation. 
Where, however, as here, the complainants are not sueing for a breach, 
ut to prevent a breach, of a contract by unlawful means, and to serve 


unlawful ends, to the injury of the complainant's business, the remedy at 
law ts inadequate. The damages for such an injury are incapable of ascer- 
tamment at law, and justice demands that the injurv be prevented by 1 

junction. The many instances in which equity has intervened by imjune- 
lon to restrain injury by strikes testify to the jurisdiction. As to the 


irreparableness of the injury to the complainants’ business by breach of the 
contract due to the strike, the tindings of the master in the Aberthaw case 
be profitably quoted : 


1 


\ny failure of a contractor to fully perform a contract, regardless 


the reason or the party in fault, impairs his reputation for efhierency, 
consequently 1s a damage to his good-will. Let the fact of a breach 


mored about and it must need be explamed. But  fricndly 
xplanations cannet run co-extensive with rumor spread by thoughtles- 
Priends or competitive toes. And then, again, explanations do not alway: 
[his is especially so in the event of a breach growing out of a 


labor trouble. If a contractor gets a reputation. however slight and 
h er the fault, of being unable to get along with his laborers, he 
1s iied by contractors in other lines of work and by those who contract 
he contractors. .\ labor trouble looked upon merely from a money 


standpoint involves tinaneial loss in many directions and its ramification 
lin other ways when set in motion no man can fully tell, beforehand 
reafter. [| therefore tind in this case that a breach of the contract 
tween the plaintiff and the defendant board, without fault on the part o} 
unless enjoined, would have worked hurt and damage to the 
business, unsusceptible of even approximate computation 
Justice Swayze, in the MeGann case, did not intend to question 
-diction of equity where the remedy at law is inadequate, but to 
n-truct that, in the class of cases he was dealing with, the jury and no 
the Chancellor held the vard-stick of the measure of damages, and that 
he remedy was at law though the injury be irreparable m money. 
The Atlantic Company further contends that this suit is for the spe- 
performance of a building contract, and that as equity would not 
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entertain jurisdiction to compel the Lehigh Company to perform its con- 
tract (Atlantic & S. Ry. Co. v. Board of Chosen Freeholders of Atlantic 
County, 84 N. J. Eq. 618), it will not, at the instance of the complaimants, 
compel the defendant to do so. That there must be mutuality of reme dy 
in specific performance is an established rule of equity, but the rule lacks 
application. As has already been said, the present bill is not to specitic- 
ally enforce the contract, though that may be the incidental result of th 
injunction, but the relief sought is to restrain the defendants from inter- 
fering with the complainants’ business—the performance of the Drills 
contract—by unlawful means and for an unlawful purpose. 

Technical objection is raised to complainants’ right to maintain this 
suit because they are foreign corporations, and did not obtain certificates 
from the Seeretary of State authorizing them to do business in this 
State before the bill was filed as provided by Seetion y7 of our Corpora- 
tion Net (C. 5. 1657). The Lehigh Company is a corporation of Dela- 
ware, and Donnell-Zane is a corporation of the State of New York, and 
neither obtained the required certificate until after the suit was brought. 
But that omission does not bar them from sucing in this State, if the suit 
be on a contract—unless the contract was made in this State. Section o&8 
provides the penalty. It reads that, “until such corporation so transacting 
business in this State shall have obtained said certificate of the Secre- 
tary of State, it shall not maintain any action in this State wpon any con- 
tract made in this State.” It has been repeatedly held that the statute does 
not reach contracts made outside the State. Faxon ( 0. Vv. Lovet Co., 60 
N. J. Law 128; D. & Hh. Canal Co. v. Mahlenbock, 62 \. |. Law 281; 
Owen & Co. v. Storms & Co., 78 N. J. Law 154: Slayter-Jennings Co. v. 
Specialty Box Co., 69 N. J. Law 214; MeMillan Co. v. Stewart, 69 
N. J. Law 212; Falaenau v. The Reliance Steel Co., 74 N. J. Eq. 325. 

The contract in this case was made at Allentown, Penna., the prin- 
cipal office of the Lehigh Company. Before it was finally reduced to 
writing and executed there was letter communication of proposals and 
acceptances for the material and work between the Lehigh Company at 
Allentown and Lehman, the architect, at Newark, and there were also 
personal negotiations between representatives of the Lehigh Company and 
lehman, at Newark. When all arrangements had been made, the Le- 
high Company forwarded the draft of contract in duplicate for the sig- 
nature of the Atlantic Company, a New York corporation, with head- 
quarters in Brooklyn. Instead of being executed at its customary place 
of business, the treasurer of the company signed it at Newark while on a 
visit there, and it was from there mailed to Allentown, where it was 
executed by the Lehigh Company. The contract bears the caption over 
the signatures of the contracting parties “Accepted at Allentown,” mean- 
ing, as the parties undoubtedly understood, that it was to become binding 
only when returned and accepted by the Lehigh Company at its office in 
Allentown. A contract entered into outside this State by foreign corpo- 
rations does not come within the interdiction of the statute, because it was 
signed by one of the parties to it within this State. 

It is not to be inferred from what has been said that the present suit 
would not have been entertained if the contract had in fact been made 
in this State, for it is questionable whether this suit is an “action” upon 
a contract, (Falaenau v. Reliance Steel Co., supra). And whether “main- 
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tain’ as used in the statute means commence, and that an action upon a 
contract would be deteated unless a foreign corporation had its certifi- 
cate betore suit is begun, is also open to debate. There are authorities 
holdimg that the certificate is timely if taken out pending the action. 
Thompson on Corporations, Sec. 0720. The points have been argued in 
the briets but they are not ripe for decision, 

Phe reeiprocity provision of Seetion tot of the Corporation Act, 
Imposing upen foreign corporations taking out certificates to do business 
in this State “the same taxes, fines, penalties, licenses, fees, obligations and 
requirements ot whatever kind,” as are imposed by the laws of the State 
of the foreign corporations upon corporations of this State, if they are 
greater than those of this State, adds nothing, in the present instance, to 
the penalty imposed by seetion oS. The Delaware statute prohibits for- 
elgn corporations trom doing business in the State “through or by branch 
offices, agents or representatives located im this State” until certified, 


under penalty of a misdemeanor, ete. (Revised Code 1007, Sec. 2101a). 
Phe privilege is more Tiberal than ours in that all contracts are not for- 
bidden. although the penalty is more severe. In New York the penalty 


ter domng business without a certificate is that the offending corporation 
shall not “maintain any action in this State upon any contract made by it 
In this State. unless before the making of such contract it shall have 
procured such certineate.” Laws 1or7, Chap. 594. The requirements are 
more exacting and the penalty more drastic, but the Act, like ours, pen- 


hzes only for contracts made in the State. 
here will be an injunetion restraming the strike and the breach ot 
contract the torm of the injunction will be settled on notice. 


IN RE INCREASES OF RAILROAD RATES. 

Board of Public Utility Commissioners, Aug. 18, 1920), 

re? Report Consitdered—Also Protests—Conclustons of the Board 
{loz 0 Per Cent. Inerease. 

ter of veneral increases in Railroad passenger and freight 
Hi BOARD: On July 2gth, 920, the Interstate Commerce Com- 
led ats report upon the applications of carriers in official, South 
ern \estern classiication territories for authority to increase rates. 
y the Commission were to the effect that certain per- 
entage increases in treight and passenger rates would not be unreasonable 


uthorized 
r the Eastern group of carriers the increases are forty per cent. 
for freight service. including switching and special service. Increases 
f 20 per cent. in passenger fares and other increases in excess baggage 
rates, sleeping and parlor car, and for the transportation of milk and 
passenger trains, are authorized 


wing announcement of the decision of the Interstate Com- 


merce Commission this Board received from the Board of Trade of the 
City of Newark a protest against increases in switching charges in and 


about Newark: it being alleged that Newark shippers have been subjected 


‘ i es 
to exorbitant switching charges, in most cases covered by line haul rates. 


The South Jersey Commuters’ League, claiming to represent thirty-four 














a 


IN RE INCREASES OF RAILROAD RATES 313 


cities and towns of South Jersey, applied for a hearing “before approving 
the proposed increase in passenger railroad tariffs within the State of 
New Jersey soon to be filed by the railroad companies,” and the City Clerk 
of Hoboken forwarded a copy of a resolution which recited that : 

“The people of Hudson County have been unjustly discriminated 
against by the railroad companies charging to passengers to and from 
Hoboken, Jersey City and Weehawken the same rate of fare as charged 
to passengers from New York City.” The Commissioners request the 
Board to “give due consideration ino the establishment of intra-state 
passenger rates to be charged by railroads operating throughout the State 
to passengers to and from Floboken, Jersey City and Weehawken ; to the 
end that such passengers will not be obliged to pay the same rate of fare 
as passenvers who are carried via said railroad lines to and from New 
York City.” 

On August oth the Board gave notice of a public conference to be held 
at the State Hlouse, Trenton, on the proposed increases in rates, fixing 
the 17th of August as the date thereof, 

The conference was held at the appointed time and place; was at- 
tended by representatives of the carriers and numerous municipalities, civie 
organizations and shippers. The advisability of allowing the general 
increases proposed in the freight rates, the inereases in the passenger 
rates on less than twenty days’ notice required by the Board’s rule, as well 
as allowing particular freight and passenger rates, were the subjects of 
discussion. 

The questions at issue will be considered by the Board in this memo- 
randum, which, however, 1s not tended to be a ruling makine final dis- 
position of all the matters mvolved. 

The jurisdiction of the Board is confined to charges applying to 
intra-state passenger and freight traffic between stations in New Jersey. 
There is no statutory requirement that imcreases in the rates for such 
traffic must be approved by this Board before they become effective. The 
Public Utility Act (Chapter 195, P. L. 1911) provides that when any 
public utility shall increase its rates the Board shall have power to de- 
termine whether the increase is just and reasonable and that the burden 
of proof to show that the increase is just and reasonable shall be upon 
the public utility making the same. The Act provides further: “The 
Board shall have power pending such hearing and determination to order 
the suspension of the said increase, change or alteration until the said 
Board shall have approved said increase, change or alteration, not ex- 
ceeding three months.” 

Orders suspending increases i rates need not be preceded by hearing ; 
nor does the statute require that every increase proposed or made shall 
be suspended pending investigation as to its reasonableness. It is within 
the discretion of the Board to determine whether the conditions are such 
as to make reasonable and proper a postponement of the application of 
increased rates. 

The main question, one which the Board must at once decide, 1s not 
whether the increases proposed in intra-state freight and passenger rates 
are in all respects just and reasonable. It is whether a due regard tor the 
public interest requires the Board to take such action as is within its law- 
ful power to prevent the application of these increases until their justice 
and reasonableness are proven in a proceeding before the Board. 
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_ Consideration of this involves important matters of governmental 
policy and legal questions not present in ordinary race cases. ‘The rail 
roads, taken over and operated by the government of the United States 
while the country was at war, were inevitably affected by a policy, which, 
fora time, very properly subordinated all other considerations to their use 
as an aid to the government in winning the war. As a result of this and 
the effect upon the railroads of industrial conditions caused by the war, 
it became apparent that relinquishment of government control must be 
accompanied ly constructive legislation. It was ecnerally avrecd that 
the financial condition of the companies must be strengthened to enable 
them to atford the service essential to the welfare and prosperity of the 
people. Congress, therefore, in its acti terminating Federal Control, pro 
vided among other things that the Interstate Commerce Commission should 
establish such rates “that carriers as a whole (or as a whole in each of 
such rate groups or territories as the Commission may from time to time 
designate) will, under honest, efficient and economical management and 
reasonable expenditures for maintenance of way, structures and equip 
ment, carn an aggregate annual net railway operating income equal, as 
nearly as may be, toa fair return upon the aggregate value of the railway 
property of such carriers held for and used in the service of transportation 
. . . Provided, That during the two years beginning March 1, 1920, 
the Commission shall take as such fair return a sum equal to 51% pet 
centum of such aggregate value, but may, in its discretion, add thereto a 
sum not exceeding one-half of one per centum of such aggregate valu 
to make provision in whole or in part for improvements, betterments or 
equipment, which, according to the accounting system prescribed by the 
(Commis lon, are chargeable to capital account,” 

The Interstate Commerce Commission on May rith, 1920, extended 
invitation to the State Commissioners to cooperate with it in considering 
the establishment of rates in accordance with the provisions of the Act 
This invitation was accepted, and, at a meeting of the National Associa 
tion of Railway and Utilities Commissioners, Messrs. Wilham D. B 
\inevy, Chairman of the Public Service Commission of Pennsylvania, 
(. Dunn, member of the Florida Railroad Commission, and John 
miher, member of the lowa Railroad Commission, were selected a: 
ntatives of all the State Commissioners to cooperate with the In 
erstate Commerce Commission, 

The representatives of the State Commissions on July egth, 1g20, re 


ted to the President of the National Association, stating thet, on May 


7 my ere 

? i i b 
24th, 1420, they presented themselves to the members of the Interstate 
Commerce Commission and were recognized as State Commissioners to act 


vith the Federal Commission; that “the questions presented were very 
erous, involving the commerce of the whole country, and the entir 
ortation system of the United States, many of these question 
Any decision of the case leading to the 
in some way every rate now ctfective 
classes 


mum 
rail transp 
being of complex character. 
observance of the statute affect 
Speaking generally every controverted question concerning all 
and commodities, and all rates, rules and practices of rat] carriers, and all 
the theories of shippers and carriers, were presented and urged inthe 
testimony and in argument before the Commission and given careful con 


sideration in conference. On some of the questions our views 
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were not in full accord with the majority and in some instances we, three 
State Commissioners, did not have unity of view. However, when all 
matters are considered, and remembering that where thirteen men are 
considering controverted questions and proposed policies, their differences 
of opinion must be composed or decided by the majority, we believe that 
the conclusion, considering all things, is just and fair and we give it our 
approval. 2...) The reasons requiring an increase of interstate rates 
are very persuasive of the need for increase in intra-state rates. The 
operating revenues of the railroads under present rates and conditions are 
recognized by all persons as insufficient. A part of the responsibility to 
meet the situation rests upon the State Commissions.” 

This Board has been in receipt shortly after each day of hearing 
before the Interstate Commission of copies of the record of such hearing 
and of pertinent exhibits. These show that numerous shippers’ organiza- 
tions, industrial corporations, Chambers of Commeree and other com- 
mercial organizations, as well as the railroad companies, were ably rep- 
resented before the Commission and duly heard. 

After a consideration of the record, the Interstate Commerce Commius- 
sion has concluded that the percentages of increase referred to heretofore 
will enable the carriers to obtain the return named in the lederal Act. 
The percentages of increase authorized by the Commission to — this 
return must be applied to intra-state as well as interstate traffic, Under the 
circumstances is it reasonable that the increases should be so applied, or 
should the State, acting upon the assumption that it has exclusive control 
over rates for intra-state traffic, seek to prevent increases in these rates 
resulting from action by the Interstate Commerce Commission 7 

We are strongly of the opinion that it would be most unfortunate if 
the States, assuming they have power to do so, should restrict the gen- 
eral appheation of the increases so they would apply only to transporta- 
tron im imiterstate commerce, 

There is no question as to the duty of the Interstate Commerce Com~- 
mission to adjust rates to afford a return of not Jess than 5!2 per cent 
on the railway property of the carriers. If increases in rates are necessary 
to do this and such increases are prevented by the exercise of State au- 
thority in intrastate rates, then the additional revenue must be obtained 
from still further increases in the rates for transportation between the 
States. There is no line of cleavage between those who reside in a State, 
or ship commodities therein, and those who travel, receive or deliver goods 
in interstate commerce, 

Those who travel within the State journey also beyond its borders. 
Few producers find the market for their products wholly within the 
State. Articles transported in interstate commerce, the selling prices of 
which reflect the carrying charges, are in general use. Increases in in- 
terstate rates to make up loss of revenue from inadequate mtrastate rates 
would affect all. 

Apart from the confusion and undesirable complications resulting 
from inharmonious rate structures it is clear that eventually no saving 
would result: from the general application of rates fixed by State au- 
thority lower than those authorized for interstate traffic, even though the 
State authority with respect to the intrastate rates would be paramount. 
The State authority would not be paramount if the intrastate rates cause 








310 THE NEW JERSEY LAW JOURNAL 


“any undue or unreasonable advantage, preference or prejudice as be- 
tween persons or localities in intrastate commerce on the one hand, or any 
undue, unreason: thle or unjust discrimination against interstate or foreign 
commerce,” which Congress has forbidden and declared to be unlawful, 
unless Congress has exceeded its authority in so declaring and in con- 
ferring jurisdiction upon the Interstate Commerce Commission when it 
finds an undue preference or unjust discrimination to exist to preseribe 
the rate to be charged, “the law of any State, or the decision or order of 
any authority, to the contrary notwithstanding.” 

— This Board, it is true, may fix intrastate rates which would be prefer- 
ential or discriminatory as against rates in interstate commerce, and the 
State rates would apply unless and until the interstate commerce de- 
termines the preference or discrimination to be undue, unreasonable or 
unjust. 

Should the Board at this time grant the applications of the cities of 
Hoboken and Jersey City and require lower rates to be charged to Ho- 
boken, Jersey ( ity and Weehawken than the rates in effect to New York, 
this could be accomplished only by suspending the increases in fares 
charged to those travelling from other points in New Jersey to the ter- 
minals. [If this should be done it would necessitate a strict segregation of 
all passengers travelling to the New Jersey terminals from those going 
through to New York. 

Phere is no question but that if rates of fare to the terminals are 
made lower than those charged to New York there would be an unlawful 
discrimination against the through passengers paying fares for the inter- 
state journeys, unless such trathe regulations are imposed that the holders 
of the i intrastate tickets cannot travel beyond the State without the pay- 
ment of additional tares. 

Whether it would be lawful, reasonable and practicable, giving due 
regard to the volume of tratte to the New Jersey terminals and to New 
York, the convenience of the passengers and all other elements to be con- 


sidere d,t to 1x commutation and other passenger rates to and from Jersey 
City. Ho en and Weehawken lower than those for travel to and from 
New Y« cannot be determined from the record now before us. 


If those who contend that lower fares should be charged to the New 
Jersey Terminals are of the opinion the Board should fix such fares, and 
require the carriers to adopt such plans for segregating the intrastate from 
the through passengers. that intrastate rates may be applied without 
violating the Federal law, and desire to be heard further upon this matter 
the Board will atford such hearing. 


1 


It is urged that the commutation rates from stations on the seashore 
to Newark are inequitable in that these rates are the same as those apply- 
ing for travel to New York. In July, 1912, the Seashore Commuters’ 
Club complained that its members purchased commutation tickets at the 
station of the Central Railroad Company of New Jersey in Newark 
“which entitled them to passage from Newark to various points along the 
New Jersey shore, and that, although they demanded the commutation or 
special rate ticket from Newark, at which place the train made its de- 
parture, nevertheless they were obliged to accept such commutation or 
special rate ticket from New York, which did not represent the true 
termini of their journey.” This complaint was given formal consideration 








IN RE INCREASES OF RAILROAD RATES 317 


and, on December 6th, 1912, the following stipulation agreed to by both 
parties to the controversy was entered in the Board’s minutes : 

“The complainants agree that the respondent shall not be put to the 

actual cost of printing tickets with ‘Newark’ as one of the termini: the 
Company agreemy that in case the actual rates are challenged which 
are paid by the Newark Commuters’ Association, it will not be put up as 
a defense that no tickets are sold specifically between Newark and seashore 
points, of the class of tickets in controversy.” 
The matter was not pressed by the complainants beyond this point. 
Phe Board is willing, if it is desired, to afford a hearing upon the question 
whether lower rates for this class of travel should be fixed to and from 
Newark. 

‘The representative of the South Jersey Commuters’ League contends 
that tickets already sold and providing for a number of trips within 
specitied periods, the maximum being one year, should be honored during 
the time limits. It appears that monthly commutation tickets sold will 
be so honored, and that with respect to tickets extending over a longer 
period the policy of the railroads has not been determined other than that 
if the tickets are not honored until the ends of the periods for which they 
were sold the holders will be reimbursed for the unused portions. 

It does not appear that these tickets are sold for intrastate trips. They 
appear to be, for the greater part at least, sold for trips to and from 
New York and Philadelphia. The Board has no jurisdiction over such 
tickets, and there is no authority vested in the Board to require an ex- 
tension of the time limits beyond those which would apply for the use of 
the tickets in the interstate trips. Should the holders of these tickets re- 
gard the final conclusion of the railroad companies with respect thereto 
unreasonable or unlawful, the matter will undoubtedly be determined by 
the Interstate Commerce Commission, or by a Court of competent jurisdic- 
tion. 

With regard to the protest of the Board of Trade of Newark against 
increases in switching rates we are of the opinion that, without more com- 
plete data than has been submitted, we would not be justified in suspending 
these increases. The report of the Interstate Commerce Commission states: 

“The carriers’ original petitions asked for percentage increases in 
freight revenue only. In their report to us, revenue from switching and 
certain other special services is stated separately from freight revenue, 
and, therefore, accepted literally, the proposal would result in no increases 
on switching service. However, it is conceded that the submission of the 
proposal in this form was due to a misunderstanding, and it is now pro- 
posed to apply increases to switching and other special services as well 
as to freight rates proper. No substantial reasons have been developed 
for exempting charges for switching from the general increases. It is our 
opinion that the charges for this service should be increased, together with 
the charges for transit, weighing, diversion, reconsignment, lighterage, 
floataye, storage (not including track storage), and transfer, where the 
carriers provide separate charges against shippers for such services. The 
charges for other special services are not to be subject to the general in- 
creases herein authorized. The percentage to apply should be determined 
by the percentage applicable in the group where the service ts performed, 
except that at points on the boundary line between two groups taking 
different percentages the higher percentage should apply. It should be 
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understood that, where taritts how provide for the absorption by one 
carrier of the charges of another carrier in specific amounts, such absorp 
tions should be revised in harmony with the increases in charges herein 
authorized.” - 

lt the Board of Trade believes that the carriers in any case vo beyond 
the limits authorized by the Interstate Commerce Commission application 
should be made to that Commission for relief. Lf they desire to complain 
to this Board that inereases in intrastate rates, subject to the lawful and 
exclusive jurisdiction of this Board, have been increased in an un- 
Warranted and unreasonable manner and that this Board should require 
reductions of the rates, notwithstanding any authority given by the In 
terstate Commerce Commission for increases for switehing and special 
services, the Board wall receive such complaint, afford hearing thereon and 
make such tinal determination as in its judgment is lawful and reasonable. 

Protest ts made against increases in the rates on shipments of iron ore 
etween New Jersey points. It appears, however, that formal complaint 
with respeet to the interstate rates has been filed with the Interstate 
Commerce Commission and that their reasonableness will be the subject 
of determination by that Commission. It does not appear what propor 
thon ot the trattic is intrastate, or what measure of relief would be atforded, 
the rates for the iitrastate hauls should be decreased. The Board will, if 
the complamants so desire, attord them hearing on an application to reduce 
these rates. Whether it is advisable to have such hearing, prior to the 
conclusion of the proceeding before the Interstate Commerce Commission, 
Is Of course a matter for the complainants to decide. 

Numerous protests have been made against increases in the rates on 
sand, gravel and broken stone, used in road building. These protests are 
State engineer of Highways, who appeared 

e and stated that contracts have been entered into for the 
nstruction of improved roads with prices based upon the lower rates 


1 
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\ 
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etry . Letty rte ’ ly 


Is. Tt is contended that increases heretofore made have 

burden to be imposed upon the transportation of these 

here is no way in which the contract prices can be adjusted, 

1 effect of the increased rates, in some cases may make it 1m- 

ssible tor the ntractors to fulfill their contracts, thus leading to de- 
public improvements. 

rmore, that owing to shortage ot transportation 

~hipped, have been delaved and to these would now be ap- 

aftic in these materials is intrastate, and 


reasonably adapted to the local situation would 


facilities deliveries of materials, which under normal conditions would 


r discriminate against the interstate traffic. 
he Board, giving due consideration to all the 
ind] public nature of the work for which the materials 
are u that special rates may be made on shipments of sand, gravel and 
broker ne for use in road building and repair, and this would not be 
n lun nable discrimination either in inter-or intra-state 
traft It is the opinion of the Board, therefore, that the increased rates 


intrastate shipments of sand, gravel and broken 
stone to be used for road building and repair, unless it appeared more 
clearly than at present that this would be just and reasonable. 

The Board recommends that the increases shall not apply without 














IN RE INCREASES OF RAILROAD RATES 319 


further hearing to the rates for transporting these materials for the pur- 
pose mentioned. Tf the carriers so desire, the Board will fix an carly date 
for further hearing as to these increases. 

There remains for consideration the question of a conflict with the 
New Jersey statute of the mereased passenger rates. ‘The general Rail- 
road Act so called (Chap. 257, N. J. P. L.. 1903) provides : 

“Any railroad company may demand and receive such sums of money 
for the transportation of persons on its railroad and connections, and for 
any other services connected with the business of transportation of per- 
sons on or over said railroad, or to or from the same, as it shall from time 
to time think reasonable and proper, not exceeding, in the case of railroad 
companies organized under this Act, three cents per mile for carrying 
each passenger on such railroad, and not exceeding, in the case of rail- 
roads constructed or operated under a special charter, three and a half 
cents per mile for carrying each passenger on such railroad, and not ex- 
ceeding the rate per mile limited by the charter, but no charge shall be 
required to be less than ten cents.” 

With a few and unimportant exceptions the passenger carrying rail- 
roads were incorporated prior to 1g03. In general, therefore, a charge of 
three and one-half cents per mile would be within the maximum prescribed 
by the Railroad Act. With respect to some roads the charters prescribe 
higher rates. An inerease of 20 per cent. in existing rates will make the 
rate of fare, exclusive of commutation and other special rates, three and 
six-tenths cents per mile, or one-tenth of one cent per mile in excess of the 
statutory rate for the great bulk of the passenger travel. It seems to us 
the statutory rate should not be insisted upon, unless it appears that, not- 
withstanding changed conditions and exercise of bederal authority, the 
statutory rate is legally applicable, and it is the duty of the Board to order 
complance therewith, 

Section 17 of the Act creating the Board of Public Utility Com- 
missioners (Chap. 195, P. lL. 1911), provides: “The Board shall have 
power after hearing upon notice by order in writing to require every pub- 
lic utility as herein defined: (a) To comply with the laws of the State and 
any municipal ordinance relating thereto, and to conform to the duties 
imposed upon it thereby or by the provisions of its own charter, whether 
obtained under any general or special law of this State.” 

This is not a mandatory direction to the Board to order compliance 
with the State statutes, municipal ordinances or charter provisions. The 
fact that such orders may be issued only after hearing and upon notice 
implies that the Board has power to exercise its discretion in requiring 
compliance with the State laws, municipal ordinances, or the provisions 
of charters, having due regard for all the facts, circumstances and condi- 
tions. Because of the existing abnormal conditions, this Board has not re- 
quired public utilities to limit their charges to those specitied in municipal 
ordinances, where it has clearly appeared that because of the changed con- 
ditions the rates thus specified would be insutticient to permit the utility 
to furnish adequate and proper service to the public. It has approved 
rates in excess of the ordinance limitations, and the legality and propriety 
of its action has been repeatedly sustained by our Courts. 

During the period of Federal control, all passenger fares, both mter- 
state and intrastate, of the railroads under Federal control, were ad- 
vanced. In many cases the advances were in excess of statutory and 
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charter limitations. The authority of the Director-General of Railroads 
to thus increase rates has been sustained by the United States Supreme 
Court. Northern Pacific Railroad Company v. North Dakota, 250 U. S. 
135. The power exercised by the Director-General in increasing rates 
was conferred upon him by an act of Congress by virtue of its war power. 
The increases under consideration, heretofore noted, have been authorized 
by the Interstate Commerce Commission. A recent decision of the Su- 
preme Court of the State of New York construes the power exercised 
under the Act providing for termination of Federal control as being a 
further exercise of the war power by the Federal Government : 

“The provisions under the title “Permination of Federal Control’ 
constitute new legislation entirely separate and apart from and not amend- 
atory of the Interstate Commerce Act, and was clearly intended to promote 
a return to the peace time status. The rates now in force, both interstate 
and intrastate, were initiated by the Kederal Government under its war 
power. No question as to the present legality of those rates is or can be 
raised, or as to the war power of the Federal Government to suspend the 
State maximum rate statutes such as the New York Central two (2) 
cent per mile statute.” Public Service Commission, 2nd Distriet, v. New 
York Central R. Rk. Co., New York Supreme Court, July, 1920. 

To insure the successtul return of the railroads to the prewar status, 
recognizing the new and changed conditions due to the war, Congress im 
posed upon the Interstate Commerce Commission the duty of fixing rates 
such as would meet the needs of the immediate present and aid in the 
rehabilitation of the roads and equipment. This would seem to be as much 
of an exercise of the war power as was that by which the railroads were 
taken under the Federal control. If this be so, the situation does not ditfer 
from that which the former enactment created. 

Apart from the legal status, however, the Board in exercising a dis 
eretionary power should be guided by sound public policy. The question 
really at issue. and which should be controlling, is not whether there ts a 
technical violation of a statute, enacted under conditions vastly different 
from those which now exist, one which may be impracticable of enforce 
ment and invalid in its restriction of the rate because of Federal legisla 
tion desiened to cope with the existing conditions, but whether the rate 
roposed are prima facie so unreasonable that effort should be made to 
ylock their appli ation. 

That the rates are generally such does not appear. Under the condi 
tions the Board will not issue an order directing compliance with the rate 
fixed by the law of 1903, nor will it issue an order suspending the general 


— 


increases in freight and passenger rates under Section 17 of the Publy 
Utility Aet. It will modify its rule with respect to passenger rates, so as to 
permit those it 1s proposed to inerease in accordance with the finding 0 
the Interstate Commerce Commission of July 29th, 1920, to become ette: 
tive five days after the tariffs providing such changes have been filed with 
this Board 

This is not to be construed as an affirmative approval of the new rat 
There may be and probably are rates other than those specifically referred 
to herein which can and should be adjusted without conflict with the gen 
eral principle involved. These rates can be dealt with later by the Inter 
state Commerce Commission and this Commission within their respective 


jurisdictions, and such inequities as exist can be remedied, 
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HUMORS OF THE LAW. 


“Yes, | was fined $200 for put- 
ting coloring matter in artificial 
butter.” 

“Well, did you deserve it?” 

“Perhaps. But what made me 
mad was that the magistrate who 
imposed the fine had dyed whis- 
kers.”—Ailestones. 


The Man of Law: But, my dear 
madam, there is no insurance 
money for you to draw. Your 
late husband never insured his 
life; he only had a policy against 
fire. 

The Wonderful Widow: Pre- 
cisely. Vhat is the very reason | 
had him cremated !—London Pass- 
ing Show. 


STENOGRAPHERS NOT PERFECT. 


A Newark lawyer recently had 
occasion to consider a request for 
annulment proceedings. He wrote 
to a fellow-attorney concerning 
the case, and the stenographer 
thus wrote: 

“After considerable effort I dis- 
covered that the real ground for 
action which was in Mrs. Blank’s 
mind but which she had a natural 
delicacy about expressing, was 
the impudence of her husband.” 

On that ground it was conclud- 
ed that the annulment. proceed- 
ings would be much simplified. 


HANDLING OF REVOLVER. 


The accident which was_ the 
basis of the action of Larson v. 
Duluth, M. & N. Ry. Co., 172 
Northwestern Reporter, 762, re- 
sulted from very unusual circum- 
stances. Defendant’s bridge and 


building department had a crew, 
of which plaintiff was a member, 
making preparations to remove an 
old station building from one 
point on its railway line to an- 
other. ‘The crew was under a 
gang boss named Mayer, to whom 
the foreman gave instructions 
concerning the work, and who 
had charge of the details of its 
performance. On removing a 
plank from the platform adjoin- 
ing the building one of plaintiff's 
fellow employes discovered a re- 
volver which had apparently been 
hidden for a long time on one of 
the sills under the platform. He 
drew it out of the leather case in 
which it was inclosed and handed 
it to Mayer, who, while attempt- 
ing to break it open to see if it 
was loaded, accidentally discharg- 
edit. The bullet struck plaintiff, 
who hereafter brought action for 
the resulting injury, and recovered 
a judgment, from which defendant 
appealed, 

A Minnesota statute provides 
that Owners or operators of steam 
railroads shall be liable to em- 
ployés injured while engaged in 
such employment from negli- 
gence of any of the officers, 
agents, or employes of the em- 
ployer. In an opinion by Com- 
missioner ‘Taylor the majority of 
the Minnesota Supreme Court 
held that defendant was not 
liable, because Mayer was not 
acting within the scope of his em- 
ployment in handling the revolv- 
er. The Court says: 

“In the instant case defendant 
did not own or control the re- 
volver, and had no previous know- 
edge of its presence on the prem- 
ises. It was wholly foreign to 
any business in which defendant’s 
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crew was engaged. To remove 
it from the premises was the ut- 
most that the proper prosecution 
of defendant’s undertaking — re- 
quired. While it remained in its 
ease it was harmless and could 
have been removed without dan 
anv one. The danger 
arose solely from handling and 
manipulating it. While handling 
and manipulating it, Maver was 
not engaged in turthering anv 
business of defendant, but had 
stepped aside from that business 
and was engaged in an affair per- 
himself which had no 
connection therewith.” — Judges 
Dibell and Hallam vigorously 
dissent trom the majority on this 
proposition. 


ver to 


sonal to 


DIDN'T KNOW IT WAS LOADED. 


The manufacturer of an air rifle, 


which is advertised as a harmless 
instrument for the amusement of 
Vv iy persons and others, sold a 
q tits the rifles to a whole- 
sale deal - the purpose of re- 
sale to other dealers, and of ulti- 
mately being handled in retail 
stocks and sold to individual buy- 
ers It was alle ore d that one of 
these rifles was loaded with shot 
when it was placed in a retail 
stock in charge of a saleswoman. 
A prospective customer, who did 


not know that it was loaded, in 
handling the gun pressed the trig- 


ger, which discharged the gun, 
and destroyed the sight of the 

ght d endangered the 

ght t other eve of the sales- 
v : .n action for the in- 
Juries against the manufacturer 
was the result The United 
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States District Court for the East- 
ern District of Michigan, in [ler- 
man ov. Markham Air Rifle Co., 
QOS Federal Reporter, LGD, OVver- 
ruled a demurrer to the complaint. 
Judge “Tuttle, in) discussing the 
objection that the complaint did 
not allege actionable neglgence 
on the part of defendant, said: 

“No case has been cited, and I 
have discovered none, holding that 
one who sells an air rifle, capable 
of causing the injury intheted up- 
on this plamntif, loaded with shot, 
and without a proper examination 
to discover whether it be so load- 
ed, and without warning as to its 
condition, 1s, as a matter of law, 
not guilty of negligence.” 


OBITUARIES. 


Mr. Wittiam Bets. 

Mr. Wilham = Bellis, of Copper 
Hill, N. J.. died of acute tonsilitis 
on Oct. 3rd. He was admitted to 
the New Jersey Bar as an attorney 
at the February Term, 1877, but 
never practiced, preferring to. re- 


main a farmer. tle was 73 years 
of age. 


Mr. Josern HH. Watson, 

Mr. Joseph HH. Wilson, of Third 
street, Belvidere, died on Oct. ard 
of heart disease. Ile was O05 years 
of age, and admitted to the New 
Jersey Bar at the June Term, 1881. 
lor many years he was the superin- 
tendent and manager of the Belvi 
dere Water Co. 

Mr. Wilson’s wife survives, and 
a sister, who is the wife of Mr. 
George M. Shipman, attorney; also 
one brother. 











